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WHEREAS it is expedient to amend the U.S.A. - Bermuda Tax Convention Act
1986;

Be it enacted by The Queen’s Most Excellent Majesty, by and with the advice and
consent of the Senate and the House of Assembly of Bermuda, and by the authority of the
same, as follows:

Citation
This Act, which amends the U.S.A. - Bermuda Tax Convention Act 1986 (the

“principal Act”), may be cited as the U.S.A. - Bermuda Tax Convention Amendment Act
2013.

Amends section 4
Section 4 of the principal Act is amended by inserting the following subsection after

subsection (4)—

Where the Minister receives a request that does not fully state the
particulars in subsection (3), he may nevertheless accept the request where he has
determined that it is in the interest of Bermuda to do so.” 

“(5)

Amends section 5
Section 5 of the principal Act is amended—

by deleting the section heading and substituting “Production orders”;
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by repealing subsection (1) and substituting the following sections—

Subject to this section, where the Minister has received a request in
respect of which the requirements of section 4 are fulfilled or where the Minister
has made a determination in terms of section 4(5), an officer of the Ministry of
Finance shall apply to the Supreme Court for a production order to be served upon
the person referred to in section 4(3)(b) directing him to deliver to the Minister the
information referred to in that provision.

The Supreme Court may, if on such an application it is satisfied that
the conditions in section 4 are fulfilled or where the court is satisfied with the
Minister’s justification for accepting a request under section 4(5), make a
production order requiring the person referred to in section 4(3)(b) to whom the
requests relates—

to deliver to the Minister the information referred to in the request;
or

to give the Minister access to such information,

within 28 days of the making of the production order.”;

“(1)

(1A)

(a)

(b)

in subsection (3) by deleting “issue a notice under this section to any
person” and substituting “apply to the court for a production order”;

in subsection (4) by deleting “issue a notice under this section to any
person” and substituting “apply to the court for a production order”;

by repealing subsections (5) to (10) and substituting the following
sections—

The period to be specified in a production order shall be 28 days unless
it appears to the court, or an officer of the Ministry of Finance satisfies the court,
that a longer or shorter period would be appropriate in the particular
circumstances of the application.

An application for a production order under this section may be made
ex parte to a judge in Chambers and shall be heard in camera.

A person served with a production order under subsection (1A) who is
aggrieved by the service of the order may appeal such order within seven days of
the date of the service of the order.

Rules of court may make provision as to—

the discharge and variation of production orders; and

proceedings in relation to such orders.

An officer of the Ministry of Finance who makes an application for a
production order under this section must produce a minute signed by the Minister
of Finance authorizing the officer to make the application in that particular
case.”.

“(5)

(6)

(7)

(8)

(a)

(b)

(9)

(b)

(c)

(d)

(e)
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Inserts section 5A
The principal Act is amended by inserting after section 5A the following new

section—

“Tipping-off
A person is guilty of an offence if—

he knows or suspects that the Minister is acting, or is proposing
to act, in connection with a request under section 5; and

he discloses to any other person information or any other matter
which is likely to prejudice the implementation of that request.

A person is guilty of an offence if—

he knows or suspects that a request has been made under section
5; and

he discloses to any other person information or any other matter
which is likely to prejudice any investigation which might be
conducted following such request.

Nothing in subsection (1) or (2) makes it an offence for a professional
legal adviser to disclose any information or other matter—

to, or to a representative of, a person who has received a
production order, who is a client of his, in connection with the
giving by the adviser of legal advice to the client; or

to any person—

in contemplation of, or in connection with, legal proceedings;
and

for the purpose of those proceedings;

but this subsection does not apply in relation to any information or other matter
which is disclosed with a view to furthering the contravention of the provisions of
this Act.

In proceedings against a person for an offence under subsection (1) or
(2), it is a defence to prove that he did not know or suspect that the disclosure was
likely to be prejudicial as provided.

No officer of the Ministry of Finance or other person shall be guilty of
an offence under this section in respect of anything done by him in the course of
acting in accordance with the enforcement, or intended enforcement, of any
provision of this Act.”.

5A (1)

(a)

(b)

(2)

(a)

(b)

(3)

(a)

(b)

(i)

(ii)

(4)

(5)

Repeals and replaces section 9
The principal Act is amended by repealing section 9 and substituting the

following—
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“Offences
Where a person—

is required by a production order under section 5 to produce any
information, document or other material to the Minister or give the
Minister or an official of the Ministry of Finance access to any
information, document or material and the person contravenes the
order without reasonable excuse;

makes a disclosure of information to prejudice the implementation
of a request or investigations being conducted following a request,
contrary to section 5A; or

wilfully obstructs an officer executing a warrant under section 6
or a person lawfully accompanying him pursuant to subsection (5)
of that section,

the person is guilty of an offence under this section.

If any person, in or in connection with delivering information pursuant
to a production order or required under section 6 , wilfully tampers with it or alters
it so that the information is false when received by the Minister, he is guilty of an
offence.

If any person without a reasonable excuse destroys or damages any
information which he knows should be delivered to the Minister pursuant to a
production order or required under section 6, he is guilty of an offence.

A person guilty of an offence may be proceeded against summarily, and
is liable on conviction to a fine not exceeding $5,000 or to imprisonment for a term
not exceeding six months, or to both such imprisonment and such a fine.”.

9 (1)

(a)

(b)

(c)

(2)

(3)

(4)

Repeals and replaces section 10
The principal Act is amended by repealing section 10 and substituting the

following—

“Depositions etc.
Where a request so stipulates and the production order makes such

requirement, information sought shall be in the form of—

depositions of witnesses, disclosed on oath; or

original documents or copies of original documents, certified or
authenticated by a Notary Public.

Regulations shall be made, conferring such functions on such persons
as the regulations may specify, so that full effect can be given to subsection (1).”.

10 (1)

(a)

(b)

(2)

Repeals section 12
The principal Act is amended by repealing section 12.
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EXPLANATORY MEMORANDUM

This Bill amends the U.S.A. - Bermuda Tax Convention Act 1986 (the “principal Act”)
by repealing provisions empowering the Minister to issue notices to require production of
information in response to requests for information under the Act. In substitution to the
Minister’s powers to require information, provision is made for the Minister to apply to the
Supreme Court for a production order to requireg that a person referred to in a request and
named in the production order deliver to the Minister information referred to in the request.
The Bill amends the principal Act further to make provision that is consequential and
connected to the foregoing.

Clause 1 provides a citation for the Bill.

Clause 2 amends the principal Act in section 4 to empower the Minister to accept
requests for information that do not fully state the required particulars under section 4(3)
where the Minister determines that it is in the interest of Bermuda to do so.

Clause 3 amends the principal Act in section 5 as follows: The section heading is deleted
and replaced with “Production orders”. Subsection (1) is repealed and replaced with a
subsection (1) which requires the Minister to respond to requests for information by
applying to the Supreme Court for a production order that provides that a person referred
to in the request must deliver to the Minister information required in a request.
A new subsection (1A) is inserted to provide empowerment for the Supreme Court to
consider the application for a production order and, where the court is satisfied that
requirements for a request made have been fulfilled or that the Minister is justified in terms
of the new section 5(4) for accepting the request, to make a production order requiring the
person to whom the order relates to deliver to the Minister the information referred to in
the request or to give the Minister access to such information within a period of 28 days of
the making of the production order.
The clause makes consequential amendments to subsections (3) and (4) and repeals
subsection (5) to (10) and substitutes them with the following: The new subsection (5)
provides for the time within which a production order is to be complied with, which is
generally 28 days but power is given to the court to determine a different time or to entertain
a request from the Ministry of Finance for a different time. The new subsection (6) enables
the application for a production order to be made ex parte to a judge in Chambers and it is
to be heard in camera. The new subsection (7) provides for the right for a person served
with a production order to appeal the order within seven days of the service of the order.
The new subsection (8) provides for Rules of court to be made to provide for the discharge
or variation of production orders and to provide for proceedings in relation to productions
orders. The new subsection (9) requires that an official of the Ministry of Finance who makes
an application for a production order must produce to the court a notice signed by the
Minister of Finance authorising the officer to make the particular application for a
production order.

Clause 5 amends the principal Act to insert a new section 5A. The new section makes
it an offence for any person who knows or suspects that the Minister is acting or proposing
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to act in response to a request to disclose such information to another person with the
intention of prejudicing the implementation of the request received by the Minister. An
offence is also committed under the section if a person makes a disclosure of information
or other matter he has for the purpose of prejudicing investigations that may be made
following a request. The exception to the requirement not to disclose information is in the
case of a professional legal adviser who discloses information to a client who has been
served with a production order and the information is disclosed for the purpose of giving
legal advice, or discloses information to any person in contemplation or in connection with
legal proceedings for the purposes of the proceedings.

Clause 6 amends the principal Act by repealing and replacing section 9 with provisions
that create offences for the contravention of a production order under section 5; for making
a disclosure of information to prejudice the implementation of, or investigation relating to,
a request, contrary to section 5A; for obstructing an officer executing a search warrant
under section 6; for wilfully tampering or altering information being delivered pursuant to
a production order, or for destroying or damaging information to be delivered pursuant to
a production order. The penalty, where a person is found guilty of an offence, is a fine not
exceeding $5,000 or imprisonment for a term not exceeding six months, or both such fine
and imprisonment.

Clause 6 amends the principal Act by repealing and replacing section 10 to provide for
information to be given by the deposition of witnesses on oath or by original documents or
copies of original documents certified or authenticated by a Notary Public, where a requests
so stipulates and the production order makes such requirement.

Clause 7 amends the principal Act by repealing section 12. With the change of regime
regarding implementation of requests for assistance, the decision as to whether a person
will be required to comply with a request for information shall now be based on the Supreme
Court ruling to accept the Minister’s application for the court to make a production order
and not on the decision of the Minister to issue a notice. Appeals of the court’s ruling, and
not judicial review of the Minister’s decision, will be the means of questioning the making
of a production order. The common law right to apply to the court for judicial review of the
Minister’s decision is not affected by the repeal.
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