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FRAUD ACT 2017

Consequential amendments
Commencement

SCHEDULE 1
Superseded Offences

SCHEDULE 2
Consequential Amendments

WHEREAS it is expedient to make provision for, and in connection with, criminal
liability for fraud and related offences;

Be it enacted by The Queen’s Most Excellent Majesty, by and with the advice and
consent of the Senate and the House of Assembly of Bermuda, and by the authority of the
same, as follows:

Preliminary

Citation
This Act may be cited as the Fraud Act 2017.

Interpretation
In this Act, unless the context otherwise requires—

“article” has the meaning given in section 10;

“gain” has the meaning given in section 7;

“loss” has the meaning given in section 7;

“Minister” means the minister responsible for legal affairs;

“representation” has the meaning given in section 4(3).

Fraud

Fraud
A person is guilty of the offence of fraud if he contravenes—

section 4 (fraud by false representation);

section 5 (fraud by failing to disclose information); or

section 6 (fraud by abuse of position).

Fraud by false representation
A person contravenes this section if he—

dishonestly makes a false representation; and

23
24

1

2

3

(a)

(b)

(c)

4 (1)

(a)

2



FRAUD ACT 2017

intends, by making the representation—

to make a gain for himself or another; or

to cause loss to another or to expose another to a risk of loss.

A representation is false if—

it is untrue or misleading; and

the person making it knows that it is, or might be, untrue or misleading.

For the purposes of this section, a “representation”—

means any representation as to fact or law, including a representation as
to a state of mind of—

the person making the representation; or

any other person;

may be express or implied;

may be regarded as made if it (or anything implying it) is submitted in any
form to any system or device designed to receive, convey or respond to
communications (with or without human intervention).

Fraud by failing to disclose information
A person contravenes this section if he—

dishonestly fails to disclose to another person information which he is
under a legal duty to disclose; and

intends, by failing to disclose the information—

to make a gain for himself or another; or

to cause loss to another or to expose another to a risk of loss.

Fraud by abuse of position
A person contravenes this section if he—

occupies a position in which he is expected to safeguard, or not to act
against, the financial interests of another person;

dishonestly abuses that position; and

intends, by means of the abuse of that position—

to make a gain for himself or another; or

to cause loss to another or to expose another to a risk of loss.

A person may be regarded as having abused his position even though his
conduct consisted of an omission rather than an act.

(b)
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Construction of “gain” and “loss” in sections 4 to 6
The references to “gain” and “loss” in sections 4 to 6 are to be read in

accordance with this section.

The expressions “gain” and “loss”—

extend only to gain or loss in money or other property; and

include any such gain or loss whether temporary or permanent.

In subsection (2), “property” means any property whether real or personal
(including things in action and other intangible property).

The expression—

“gain” includes a gain by keeping what one has, as well as a gain by getting
what one does not have; and

“loss” includes a loss by not getting what one might get, as well as a loss
by parting with what one has.

Fraud-related offences

Possession etc. of articles for use in fraud
A person is guilty of an offence if he has in his possession or under his control any

article for use in the course of or in connection with any fraud.

Making or supplying articles for use in fraud
A person is guilty of an offence if he makes, adapts, supplies or offers to supply any

article—

knowing that it is designed or adapted for use in the course of or in
connection with fraud; or

intending it to be used to commit or assist in the commission of fraud.

Meaning of “article”
For the purposes of—

sections 8 and 9; and

section 5(7)(b) of the Police and Criminal Evidence Act 2006,

"article" includes any programme or data held in electronic form.

Participating in carrying on of fraudulent business activity
If any business of a person (regardless of whether a body corporate, an

unincorporated body or a natural person) is carried on with intent to defraud creditors of
the person or creditors of any other person, or for any fraudulent purpose, every person
who is knowingly a party to the carrying on of the business in that manner commits an
offence.

7 (1)
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This applies whether or not the business of the person has been, or is in the
course of being, wound up.

Obtaining services dishonestly
A person is guilty of an offence if he obtains services for himself or another—

by a dishonest act; and

in contravention of subsection (2).

A person obtains services in contravention of this subsection if—

they are made available on the basis that payment has been, is being or
will be made for or in respect of them;

he obtains them without any payment having been made for or in respect
of them or without payment having been made in full; and

when he obtains them, he knows—

that they are being made available; or

that they might be made available,

on the basis described in paragraph (a) but intends that payment will not
be made, or will not be made in full.

Aiding and abetting fraud in another jurisdiction
A person who, within Bermuda, aids, abets, counsels or procures the commission

by another person of an offence in another jurisdiction which would be an offence under
this Act if committed within Bermuda is guilty of that offence under this Act and may be
proceeded against and punished accordingly.

Prosecution and penalties

Consent to prosecution
A prosecution for an offence under this Act shall not be instituted without the

consent of the Director of Public Prosecutions.

Time limit for summary prosecution
Notwithstanding section 80 of the Criminal Jurisdiction and Procedure Act 2015,

summary proceedings for an offence under this Act shall be brought within three years of
the commission of the offence.

Penalties
An individual guilty of an offence under this Act is liable—

on summary conviction, to a fine not exceeding $50,000 or to
imprisonment for a term not exceeding five years, or to both; or

(2)
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(b)

(c)

(i)

(ii)
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on conviction on indictment, to an unlimited fine or to imprisonment for a
term not exceeding 15 years, or to both.

Any other person guilty of an offence under this Act is liable—

on summary conviction, to a fine not exceeding $50,000;

on conviction on indictment, to an unlimited fine.

Forfeiture
The court by or before which a person is convicted of an offence under this Act

(“a fraud offence”) may make a forfeiture order in accordance with this section.

Where a person is convicted of a fraud offence, the court may order the
forfeiture of any property which, at the time of the offence, he had in his possession or under
his control and which he used or intended to use for the purposes of the offence.

Where a person is convicted of a fraud offence, the court may order the
forfeiture of any property which wholly or partly, and directly or indirectly, is received by
any person as a payment or other reward in connection with the commission of the offence.

Where a person other than the convicted person claims to be the owner of or
otherwise interested in anything which can be forfeited by an order under this section, the
court shall give him an opportunity to be heard before making an order.

Offences - general provisions

Jurisdiction - application of Part XX of Criminal Code
Part XX - Jurisdiction (sections 376 to 382) - of the Criminal Code applies to

offences under this Act.

Consequently, paragraphs 1(9) and (10) of Schedule 2 make the necessary
amendments to sections 376(2) and 377 of the Criminal Code, respectively.

Offender may be prosecuted under this Act or some other Act
When an offender is punishable under this Act, and also under some other Act, he

may be prosecuted and convicted under this Act or such other Act, so, however, that he is
not twice punished for the same act or omission.

Liability of officers and members for offences by bodies corporate
Where under this Act an offence—

is committed by a body corporate; and

is proved to have been committed with the consent or connivance of—

any director, manager, secretary or other similar officer of the body
corporate; or

any person purporting to act in any such capacity,

(b)

(2)

(a)

(b)
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he as well as the body corporate is guilty of the offence and may be proceeded against and
punished accordingly.

Where the affairs of a body corporate are managed by its members, subsection
(1) applies to a member in connection with his functions of management as if he were a
director.

Evidence
A person is not to be excused from—

answering any question put to him in proceedings relating to property; or

complying with any order made in proceedings relating to property,

on the grounds that doing so may incriminate him or his spouse of an offence under this
Act or a related offence.

In proceedings for an offence under this Act or a related offence, a statement
or admission made by the person in—

answering any question put to him in proceedings relating to property; or

complying with any order made in proceedings relating to property,

is not admissible in evidence against him or (unless they married after the making of the
statement or admission) his spouse.

In this section, “proceedings relating to property” means any proceedings for—

the recovery or administration of any property;

the execution of a trust; or

an account of any property or dealings with property,

and “property” means money or other property whether real or personal (including things
in action and other intangible property).

In this section, “related offence” means—

conspiring to defraud (within the meaning of section 393 of the Criminal
Code);

any other offence involving any form of fraudulent conduct or purpose.

Final provisions

Transitional provisions
A person shall not be charged with an offence under this Act unless the offence

is wholly committed on or after the commencement date.

Nothing in this Act affects any action or proceedings begun before the
commencement date.

(2)

21 (1)

(a)

(b)
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A person shall not be charged with a superseded offence wholly committed on
or after the commencement date.

The superseded offences shall continue to apply to offences wholly committed,
or partly committed, before the commencement date.

An offence is wholly committed before the commencement date if every relevant
event occurs before the commencement date.

An offence is partly committed before the commencement date if—

one or more relevant event occurs before the commencement date; and

one or more relevant event occurs on or after the commencement date.

An offence is wholly committed on or after the commencement date if—

every relevant event occurs on the commencement date;

every relevant event occurs after the commencement date; or

every relevant event occurs on or after the commencement date, with one
or more occurring on, and one or more occurring after the commencement
date.

In this section—

“commencement date” means the day on which this Act comes into
operation;

“relevant event” means any act, omission or other event (including any
result of one or more acts or omissions) proof of which is required for
conviction of the offence; and

“superseded offence” means an offence listed in Schedule 1.

Consequential amendments
Schedule 2 (which contains consequential amendments) has effect.

Commencement
This Act shall come into operation on such day as the Minister may appoint by

notice published in the Gazette.

(3)

(4)

(5)

(6)
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(b)
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SCHEDULE 1

(section 22)

SUPERSEDED OFFENCES

Criminal Code
an offence under section 345 (obtaining property by deception)

an offence under section 346 (obtaining a money transfer by deception)

an offence under section 347 (obtaining pecuniary advantage by deception)

an offence under section 348 (obtaining services by deception)

an offence under section 349 (evasion of liability by deception)

an offence under section 354(2) (procuring the execution of a valuable security
by deception)

an offence under section 394 (fraudulent disposal of trust property by trustee)

an offence under section 395 (frauds by officials of corporations and
companies)

an offence under section 396 (false statements by officials of corporations and
companies)

an offence under section 399 (personating owner of portion of public debt)

1 (1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)
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SCHEDULE 2

(section 23)

CONSEQUENTIAL AMENDMENTS

Amends Criminal Code
Section 345 of the Criminal Code (obtaining property by deception) is amended

by inserting the following after subsection (4)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(5)

Section 346 of the Criminal Code (obtaining a money transfer by deception) is
amended by inserting the following after subsection (6)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(7)

Section 347 of the Criminal Code (obtaining pecuniary advantage by deception)
is amended by inserting the following after subsection (3)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(4)

Section 348 of the Criminal Code (obtaining services by deception) is amended
by inserting the following after subsection (3)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(4)

Section 349 of the Criminal Code (evasion of liability by deception) is amended
by inserting the following after subsection (4)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(5)

Section 354 of the Criminal Code (suppression, etc. of documents) is amended
by inserting the following after subsection (2)—

No person shall be charged with an offence under subsection (2)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(2A)

Section 358 of the Criminal Code (scope of offences relating to stolen goods) is
amended—

in subsection (4) by inserting “or, subject to subsection (5), by fraud (within
the meaning of the Fraud Act 2017)” after “section 345(1)”; and

by inserting after subsection (4)—

1 (1)

(2)

(3)

(4)

(5)

(6)

(7)

(a)

(b)
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Subsection (1) applies in relation to goods obtained by fraud as if—

the reference to the commencement of this Chapter were a
reference to the commencement of the Fraud Act 2017; and

the reference to an offence under this Chapter were a reference to
an offence under section 3 of the Fraud Act 2017.”.

“(5)

(a)

(b)

Section 359 of the Criminal Code (dishonestly retaining a wrongful credit) is
amended—

in subsection (4) by inserting after paragraph (b)—

fraud (contrary to section 3 of the Fraud Act 2017);”; and“(ba)

in subsection (9) by repealing the definition of “account” and
substituting—

“ “account” means an account kept with a deposit taking business within
the meaning of section 4 of the Banks and Deposit Companies Act
1999;”.

Section 376 of the Criminal Code (offences to which this Part applies) is
amended in subsection (2)—

by deleting the full stop at the end of paragraph (a) and substituting “; and”;
and

by inserting after paragraph (a)—

an offence under any of the following provisions of the Fraud Act
2017—

section 3 (fraud);

section 8 (possession etc. of articles for use in fraud);

section 9 (making or supplying articles for use in fraud);

section 11 (participating in carrying on of fraudulent business
activity);

section 12 (obtaining services dishonestly).”.

“(b)

(i)

(ii)

(iii)

(iv)

(v)

Section 377 of the Criminal Code (jurisdiction in respect of Group A offences)
is amended by inserting after subsection (1)—

In relation to an offence under section 3 (fraud) of the Fraud Act 2017,
“relevant event” includes—

if the fraud involved an intention to make a gain and the gain
occurred, that occurrence;

“(1A)

(a)

(8)

(a)

(b)

(9)

(a)

(b)

(10)
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if the fraud involved an intention to cause a loss or to expose
another to a risk of loss and the loss occurred, that occurrence.”.

(b)

Section 393 of the Criminal Code (conspiring to defraud) is amended by deleting
“is guilty of a misdemeanour, and is liable on conviction by a court of summary jurisdiction
to imprisonment for twelve months and on conviction on indictment to imprisonment for
two years.” and substituting “is guilty of an offence, and is liable on summary conviction to
a fine of $50,000 or to imprisonment for five years, or both; and on conviction on indictment
to an unlimited fine or to imprisonment for ten years, or both.”.

Section 394 of the Criminal Code (fraudulent disposal of trust property by
trustee) is amended by inserting the following after subsection (7)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(8)

Section 395 of the Criminal Code (frauds by officials of corporations and
companies) is amended by inserting the following after subsection (4)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(5)

Section 396 of the Criminal Code (false statements by officials of corporations
and companies) is amended by inserting the following after subsection (4)—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(5)

Section 397 of the Criminal Code (fraudulent false accounting by clerk or
servant) is amended—

in subsection (1) by deleting “is guilty of a misdemeanour, and is liable on
conviction by a court of summary jurisdiction to imprisonment for twelve
months and on conviction on indictment to imprisonment for two years.”
and substituting “is guilty of an offence, and is liable on summary
conviction to a fine of $50,000 or to imprisonment for five years, or both;
and on conviction on indictment to an unlimited fine or to imprisonment
for ten years, or both.”; and

by repealing subsection (2).

Section 398 of the Criminal Code (false accounting by public officers) is
amended—

in subsection (1) by deleting “is guilty of a misdemeanour, and is liable on
conviction by a court of summary jurisdiction to imprisonment for twelve
months and on conviction on indictment to imprisonment for two years.”
and substituting “is guilty of an offence, and is liable on summary
conviction to a fine of $50,000 or to imprisonment for five years, or both;
and on conviction on indictment to an unlimited fine or to imprisonment
for ten years, or both.”; and

(11)

(12)

(13)

(14)

(15)

(a)

(b)

(16)

(a)
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by repealing subsection (2).

Section 399 of the Criminal Code (personating owner of portion of public debt)
is amended by renumbering the existing provision as subsection (1), and inserting the
following new subsection—

No person shall be charged with an offence under subsection (1)
committed wholly on or after the commencement date of the Fraud Act 2017.”.

“(2)

Section 404 of the Criminal Code (fraudulent inducement to invest or deposit)
is amended by deleting “and liable on conviction by a court of summary jurisdiction to
imprisonment for twelve months and on conviction on indictment to imprisonment for seven
years.” and substituting “and is liable on summary conviction to a fine of $50,000 or to
imprisonment for five years, or both; and on conviction on indictment to an unlimited fine
or to imprisonment for ten years, or both.”.

Section 405 of the Criminal Code (misleading statements and practices) is
amended—

in subsection (4)(a) by deleting “to a fine of $10,000 or to imprisonment for
six months or both” and substituting “to a fine of $50,000 or to
imprisonment for five years or both”; and

in subsection (4)(b) by deleting “to a fine of $100,000, or to imprisonment
for five years or both” and substituting “to an unlimited fine or to
imprisonment for ten years or both”.

Section 405A of the Criminal Code (market manipulation) is amended—

in subsection (5)(a) by deleting “to a fine of $10,000 or to imprisonment for
six months or both” and substituting “to a fine of $50,000 or to
imprisonment for five years or both”; and

in subsection (5)(b) by deleting “a fine of $100,000 or to imprisonment for
five years or both” and substituting “to an unlimited fine or to
imprisonment for ten years or both”.

Section 405M of the Criminal Code (penalties and prosecution for insider
dealing) is amended—

in subsection (1)(a) by deleting “to a fine of $25,000 or to imprisonment for
two years or both” and substituting “to a fine of $50,000 or to
imprisonment for five years or both”; and

in subsection (1)(b) by deleting “to a fine of $175,000 or to imprisonment
for 7 years or both” and substituting “to an unlimited fine or to
imprisonment for 15 years or both”.

Amends Police and Criminal Evidence Act 2006
Section 5(8) of the Police and Criminal Evidence Act 2006 (power of police officer to

stop and search persons, vehicles etc.) is amended—

(b)

(17)

(18)

(19)

(a)

(b)

(20)

(a)

(b)

(21)

(a)

(b)
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by deleting the full stop at the end of paragraph (d) and inserting a semi-
colon; and

by inserting after paragraph (d)—

offences under the Fraud Act 2017.”.“(e)

Amends Legal Aid Act 1980
The Second Schedule to the Legal Aid Act 1980 (Specified Offences) is amended by

inserting after paragraph (d)—

Any offence under the Fraud Act 2017”.“(e)

Amends Limitation Act 1984
Section 6 of the Limitation Act 1984 (time limit; stolen chattel) is amended by

inserting after subsection (4)—

In this section, “theft” includes—

any conduct outside Bermuda which would be theft if committed
in Bermuda; and

obtaining any chattel (in Bermuda or elsewhere)—

by blackmail (within the meaning of section 355 of the Criminal
Code); or

by fraud (within the meaning of the Fraud Act 2017),

and references in this section to a chattel being “stolen” shall be construed
accordingly.”.

“(5)

(a)

(b)

(i)

(ii)

(a)

(b)

3

4
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EXPLANATORY MEMORANDUM

This Bill (“this Act”) is based on, and adopts with necessary modifications, the
provisions of the United Kingdom’s Fraud Act 2006.

Clause 1 (citation) is self-explanatory.

Clause 2 (interpretation) defines certain terms used in this Act.

Clause 3 (fraud) creates a new general offence of fraud and introduces the three possible
ways of committing it. The three ways are set out in clauses 4, 5 and 6 and explained below.

Clause 4 (fraud by false representation) makes it an offence to commit fraud by false
representation. Subsection (1)(a) makes clear that the representation must be made
dishonestly. Subsection (1)(b) requires that the person must make the representation with
the intention of making a gain for himself or another or of causing loss or risk of loss to
another. The gain or loss does not actually have to take place. The same requirement applies
to conduct criminalised by clauses 5 and 6. Subsection (2) defines the meaning of “false” in
this context and subsection (3) defines the meaning of “representation”. A representation is
defined as false if it is untrue or misleading and the person making it knows that it is, or
might be, untrue or misleading. Subsection (3)(a) provides that a representation means any
representation as to fact or law, including a representation as to a person’s state of mind.
Subsection (3)(b) provides that a representation may be express or implied. It can be stated
in words or communicated by conduct. There is no limitation on the way in which the
representation must be expressed. So it could be written or spoken or posted on a website.
(An example of a representation by conduct is where a person dishonestly misuses a credit
card to pay for items. By tendering the card, he is falsely representing that he has the
authority to use it for that transaction. It is immaterial whether the merchant accepting the
card for payment is deceived by the representation. This offence would also be committed
by someone who engages in “phishing”: i.e. where a person disseminates an email to large
groups of people falsely representing that the email has been sent by a legitimate financial
institution. The email prompts the reader to provide information such as credit card and
bank account numbers so that the “phisher” can gain access to others’ assets.) Subsection
(3)(c) provides that a representation may be regarded as being made if it (or anything
implying it) is submitted in any form to any system or device designed to receive, convey or
respond to communications (with or without human intervention). The main purpose of this
provision is to ensure that fraud can be committed where a person makes a representation
to a machine and a response can be produced without any need for human involvement.
(An example is where a person enters a number into a “CHIP and PIN” machine.) Subsection
(3)(c) is expressed in fairly general terms because it would be artificial to distinguish
situations involving modern technology, where it is doubtful whether there has been a
“representation”, because the only recipient of the false statement is a machine or a piece
of software, from other situations not involving modern technology where a false statement
is submitted to a system for dealing with communications but is not in fact communicated
to a human being (e.g., postal or messenger systems).

i
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Clause 5 (fraud by failing to disclose information) makes it an offence to commit fraud
by dishonestly failing to disclose information to another person where there is a legal duty
to disclose the information. A legal duty to disclose information may include duties under
oral contracts as well as written contracts. For example, the failure of an attorney to share
vital information with a client within the context of their work relationship, in order to
perpetrate a fraud upon that client, would be covered by this section. Similarly, an offence
could be committed under this section if a person intentionally failed to disclose information
relating to his heart condition when making an application for life insurance.

Clause 6 (fraud by abuse of position) makes it an offence to commit a fraud by
dishonestly abusing one’s position. It applies in situations where the defendant has been
put in a privileged position, and by virtue of this position is expected to safeguard another’s
financial interests or not act against those interests. The term “abuse” is not limited by a
definition, because it is intended to cover a wide range of conduct. Moreover subsection (2)
makes clear that the offence can be committed by omission as well as by positive action.
An example covered by this section is where a person who is employed to care for an elderly
or disabled person has access to that person’s bank account and abuses his position by
transferring funds to invest in a high-risk business venture of his own.

Clause 7 (construction of “gain” and “loss” in sections 4 to 6) defines the meaning of
“gain” and “loss” for the purposes of sections 4 to 6. Under these definitions, “gain” and
“loss” are limited to gain and loss in money or other property. The definition of “property”
covers all forms of property, including intellectual property, although in practice intellectual
property is rarely “gained” or “lost”.

Clause 8 (possession etc. of articles for use in fraud) makes it an offence for a person
to possess or have under his control any article for use in the course of or in connection
with any fraud. The intention is that, to establish an offence under this section, the
prosecution must prove that the defendant was in possession of the article, and intended
the article to be used in the course of or in connection with some fraud. But it is not
necessary to prove that he intended it to be used in the course of or in connection with any
specific fraud; it is enough to prove a general intention to use it for some fraud. It is not
necessary to prove that the defendant intended to use it himself; it will be enough to prove
that he had it with him with the intention that it should be used by someone else.

Clause 9 (making or supplying articles for use in fraud) makes it an offence to make,
adapt, supply or offer to supply any article knowing that it is designed or adapted for use
in the course of or in connection with fraud, or intending it to be used to commit or facilitate
fraud. For example, a person makes devices which when attached to electricity meters cause
the meter to malfunction. The actual amount of electricity used is concealed from the
provider, who thus makes a loss.

Clause 10 (meaning of “article”) extends the meaning of “article” for the purposes of
sections 8 and 9 and certain other connected provisions so as to include any program or
data held in electronic form. Examples of cases where electronic programs or data could be
used in fraud are: a computer program can generate credit card numbers; computer
templates can be used for producing blank utility bills; computer files can contain lists of
other peoples’ credit card details or draft letters in connection with “advance fee” frauds.
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Clause 11 (participating in carrying on of fraudulent business activity) makes it an
offence for a person knowingly to be a party to the carrying on of fraudulent business
whether or not the business is carried on by a company or (broadly speaking) a corporate
body. In other words, criminal liability under this clause extends to non-corporate traders.
Non-corporate traders covered by the new offence include sole traders, partnerships, trusts,
companies registered overseas, etc. A person commits the offence of fraudulent trading if
he is knowingly party to the carrying on of a business either with intent to defraud creditors
or for any other fraudulent purpose. Fraudulent trading is in effect a general fraud offence,
comparable to conspiracy to defraud, but requiring the use of a company instead of the
element of conspiracy. Dishonesty is an essential ingredient of the offence. The mischief
aimed at is fraudulent trading generally, and not just in so far as it affects creditors. The
offence is aimed at carrying on a business but can be constituted by a single transaction.
It can be committed only by persons who exercise some kind of controlling or managerial
function within the business.

Clause 12 (obtaining services dishonestly) makes it an offence for any person, by any
dishonest act, to obtain services for which payment is required, with intent to avoid
payment. The person must know that the services are made available on the basis that they
are chargeable, or that they might be. It is not possible to commit the offence by omission
alone and it can be committed only where the dishonest act was done with the intent not
to pay for the services as expected. This offence supersedes the offence of obtaining services
by deception in section 348 of the Criminal Code, though the new offence contains no
deception element. The offence is not inchoate: it requires the actual obtaining of the
service. For example, data or software may be made available on the Internet to a certain
category of person who has paid for access rights to that service. A person dishonestly using
false credit card details or other false personal information to obtain the service would be
committing an offence under this clause. The section would also cover a situation where a
person climbs over a wall and watches a football match without paying the entrance fee –
such a person is not deceiving the provider of the service directly, but is obtaining a service
which is provided on the basis that people will pay for it. Clause 12 also covers the situation
where a person attaches a decoder to his television to enable viewing access to cable or
satellite television channels for which he has no intention of paying.

Clause 13 (aiding and abetting fraud in another jurisdiction) makes it an offence for a
person, within Bermuda, to aid, abet, counsel or procure the commission by another person
of an offence in another jurisdiction which would be an offence under this Act if committed
within Bermuda.

Clause 14 (consent to prosecution) provides that a prosecution for an offence under this
Act shall not be instituted without the consent of the Director of Public Prosecutions.

Clause 15 (time limit for summary prosecution) provides that, where summary
proceedings are brought for an offence under this Act, the summary proceedings must be
brought within three years of the commission of the offence.

Clause 16 (penalties) sets out the penalties for the offences under this Act.

Clause 17 (forfeiture) provides that, where a person is convicted of a fraud offence, the
court may order the forfeiture of any property: (a) which, at the time of the offence, he had
in his possession or under his control and which he used or intended to use for the purposes
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of the offence, or (b) which wholly or partly, and directly or indirectly, is received by any
person as a payment or other reward in connection with the commission of the offence.

Clause 18 applies Part XX (Jurisdiction) of the Criminal Code to offences under this Act
and, consequently, the necessary amendments to sections 376(2) and 377 of the Criminal
Code are made in paragraphs 1(9) and (10) of Schedule 2, respectively.

Clause 19 (offender may be prosecuted under this Act or some other Act) is an
adaptation of section 22 of the Criminal Code.

Clause 20 (liability of officers and members for offences by bodies corporate) repeats
the effect of section 352 of the Criminal Code. It provides that if persons who have a specified
corporate role are party to the commission of an offence under this Act by their body
corporate, they will be liable to be charged for the offence as well as the corporation. This
offence applies to directors, managers, secretaries and other similar officers of companies
and other bodies corporate. Subsection (2) provides that if the body corporate charged with
an offence is managed by its members the members involved in management can be
prosecuted too.

Clause 21 (evidence) is similar to section 364 of the Criminal Code. Under this section
a person is protected from incriminating himself or his spouse for the purposes of offences
under this Act and related offences, while nonetheless being obliged to co-operate with
certain civil proceedings relating to property. The section goes beyond section 364 of the
Criminal Code in removing privilege in relation to any “related offence”. “Related offence” is
defined in subsection (4) as meaning conspiring to defraud (within the meaning of section
393 of the Criminal Code) and any other offence involving any form or fraudulent conduct
or purpose.

Clause 22 (transitional provisions) provides that a person shall not be charged with an
offence under this Act unless the offence is wholly committed on or after the commencement
date of this Act. The superseded offences (see Schedule 1) shall continue to apply to offences
wholly committed, or partly committed, before the commencement date.

Clause 23 (consequential amendments) provides that the consequential amendments
in Schedule 2 have effect.

Clause 24 (commencement) is self-explanatory.

Schedule 1 (Superseded Offences) lists the offences that are superseded by this Act.

Schedule 2 (Consequential Amendments) makes consequential amendments to the
Criminal Code, Police and Criminal Evidence Act 2006, Legal Aid Act 1980, and Limitation
Act 1984.
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